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level. Within this framework, law reform is not seen as a technical exercise, but rather as a
part of a comprehensive process aimed at expanding political space and facilitating a
democratic transformation in the country.

However, the approach so far taken by the ruling National Congress Party (NCP) has
focused on limiting the scope for change. Although law reform has been undertaken, its
focus has been on cosmetic changes, not on the holistic reform required by the CPA. The
NCP has pursued these changes with the objective of maintaining social control, in direct
contravention of the mandate for democratic transformation embodied in the CPA. In order
to advance this aim, the NCP has pushed to preserve immunities for the army, security
services, and the police. The press and publications act is another example. Although some
of the most egregious proposed provisions were removed from the final law, the law as a
whole is focused on ensuring control of the press by the ruling party - not on facilitating the
growth of a free press in Sudan. Indeed, some analysts have argued that this legislation is
less favourable that the version that had previously been in force.

Another problem with the reform process as it is currently being pursued is the fact that
there is limited public engagement. Even political parties with representation in parliament
have had difficulty in engaging effectively. The difficulties are only magnified at the level of




civil society or the population as a whole. Even the NCP's main partner in government, the
Sudan Peoples' Liberation Movement (SPLM) has, on several occasions, complained about
the lack of transparency in the process. Other political parties have reported that they are
not consulted in the drafting process and that they are only presented with full versions of
bills when they are tabled in parliament. This allows minimal time for preparation of
thoughtful analysis and response. Civil society organisations who have tried to engage in the
process have been completely shut down and ignored. When legislation is put to a vote, the
NCP makes use of its numerical majority to ensure passage of the elements that it supports.

The following piece explores five key pieces of legislation which have been reviewed in
the interim period with a view to exploring the extent of changes and highlighting the depth
of changes that would still need to be made in order to address the situation in such a way
as to promote social and democratic transformation. In particular, it focuses on the
compatibility of the legislation with international human rights norms and describes
recommendations made by Sudanese civil society. The five pieces of legislation considered
are the:

e Organisation of Humanitarian and Voluntary Work Act (2006);
e Armed Forces Act (2007);

e Sudan Police Act (2008);

e Press and Publication Act (2009); and

e the National Election Act (2008).

Organisation of Humanitarian and Voluntary Work Act 2006

The Organisation of Humanitarian and Voluntary Work Act 2006 was one of the first bills
tabled in the national assembly in 2006. Like many other pieces of legislation that have
recently been reviewed, the legislation has not achieved the hoped for aim of facilitating the
growth of a vigorous civil society. Instead, it reinforces government control over the work of
such organisations. Non-governmental organisations (referred to as voluntary work
organisations by the act) had actively lobbied for legislation that would embrace the spirit of
the interim constitution and international human rights norms in facilitating the operation of
such organisations, but their views were not taken into consideration.

One controversial provision is Article 7, which gives the Sudanese government oversight
and control over funding by stipulating that the Commissioner of the Humanitarian and
Voluntary Work Commission must authorise all project proposals. Article 7 also prohibits
civil society organisations registered by the Humanitarian and Voluntary Work Act 2006 from
receiving funding or support from abroad, from foreigners within Sudan or indeed any other
body without the explicit approval of the Minister of Humanitarian Affairs. The Human
Rights Committee of the National Assembly argued unsuccessfully against these provisions.

Under Article 11, organisations must annually apply to renew their licenses to operate
with the Registrar General of the Humanitarian and Voluntary Work Commission, appointed
by the Minister of Foreign Affairs. The Commission is granted broad powers to cancel the
registration of any non-governmental organisation it considers to have violated the
provisions of the Act, its regulations or any other valid law. The Commission is also granted
the power to confiscate property or to impose administrative penalties such as cautioning,
warning, or suspension of activities for a period of up to six months to those it deems guilty
of contravening Chapter V of the Act. Sudanese courts are also empowered to impose
criminal penalties, such as the confiscation of properties and deportation of non-Sudanese.




The provisions of the Act make the independent operations of these organisations
difficult, subjecting their operations and programmes to extensive government scrutiny.
However, despite the broad powers provided for in the law relating to the closure and
deregistration of NGOs, the government operated outside the scope of the law in the March
2009 closure of 13 humanitarian organisations and deregistration of three national
organisations.

These provisions are in tension with the interim national constitution and international
law, both of which emphasise the primacy of the right to freedom of association. For
example, both Article 22 of the International Convention on Civil and Political Rights and
Article 40 (1) and (2) of the Sudanese Interim National Constitution recognise the right to
freedom of association, allowing for exceptions only as provided for by law and as
"necessary in a democratic society."

Although international law does not lay out in detail what restrictions might be
considered to be "necessary in a democratic society," international law provides, as a
general rule, that exceptions to a principle should be interpreted restrictively. In this
context, the government should revise the existing law in such a way as to minimise
intervention to the extent possible. Registration rules and procedures should emphasise
provision of notice to government officials rather than the obtaining of permission. In
addition, decision making should be made in a principled and predictable manner, limiting
the scope of discretion and potential for impartiality on the part of government officials.

Armed Forces Act (2007)

The Armed Forces Act was amended as part of the legal reform effort to harmonise
legislation with the interim constitution. The new legislation includes some principles of
international humanitarian law, but it did not remove immunities that protect armed forces
against prosecution for violations of international humanitarian and human rights law, and
contains provisions that make prosecution in civil courts impossible without permission from
military authorities.

Article 34 in the revised Act of 2007 bars prosecution for acts committed in the course of
duty. It stipulates that:

there shall not be deemed an offence of any act, which emanates from any officer,
or soldier in good faith, in the course, or by reason of performing the business of
his/her post, or discharge of any duty imposed thereon, or any act done thereby,
under any power delegated, or conferred thereon, under the Criminal Procedure
Act, or any other law in force any regulations or orders made under any one of
them, provided that the act does not exceed the reasonable force required to
perform his duty or implement the law and that there has been any other motive to
commit the act.

The Act goes on to provide that the authority for deciding whether the alleged crime was
committed in the course of duty rests with the military itself. It bars the Public Prosecution
Bureau from initiating any criminal procedures against any commissioned or non-
commissioned officer or soldier if the Military Prosecution Bureau — the monitoring and
oversight body created by the new Act -- decides that the accused person has committed a




crime during or because of performing his duties, or in accordance with any lawful order
issued to him in that capacity. In addition, the Minister of Defence or his delegate must grant
permission for the prosecution to move forward. In practice, this provision will make it very
difficult for national prosecutions to hold individual perpetrators of human rights abuses
accountable where they are member of the armed forces.

Even in the absence of a regular prosecution, military courts may decide that the
payment of compensation, or diya, to the family of the deceased or injured person must be
paid. In such cases, the Act provides that the state shall bear the payment on behalf of the
officer, or the soldier, as long as the officer or soldier in question acted in good faith and in
accordance with the provisions of his orders and responsibilities. This further reinforces the
notion that the individual cannot be held accountable.

The Act also protects military personnel from accusations by their own colleagues. No
one subject to the Act is allowed to bring action against superior or inferior officers before
civil courts, be it during or after their service or for any direct or indirect effects of carrying
out lawful orders issued while they were in their respective posts.

Like the old Act, the new one mandates military courts to try crimes committed by
military personnel. Article 37 stipulates that:

the Armed Forces shall have military judicature, independent in its judgments,
according to the organisation of the Armed Forces, and exercises the functions
thereof, in accordance with the provisions of this Act and the regulations.

This military justice system has competence in any legal matter involving the Armed Forces.
It can regulate its cooperation and relationships relation with civil courts, public prosecution
offices, and other justice institutions. The court does have the power to impose sentences of
capital punishment. There is no civilian judicial oversight of military courts in this system.

The new Act also establishes for the first time, an office of military prosecution. Under
Article 60, (Branch Il of Military Organs and their Powers) of the Act, the Military Prosecution
Bureau is established, and consists of the Military Prosecutor General and Military
Prosecution Bureau. This system is parallel to the public prosecution office in the civilian
justice system. Article 61 grants the Military Prosecution Bureau the power of inquiry in
military criminal suits and may supervise the progress of the case; address charges and
prosecute before courts martial; frame charges, and recommend military trial; issue
summonses, search warrants and arrest warrants; order the release from military detention
or the substitution of bond before the trial; represent the armed forces and their personnel
before the civil and criminal courts; inspect military prisons and places of military detention;
follow-up the procedure of persons awaiting trial, and ensure the soundness of abiding by
the legal term of detention.

One positive development is that it guarantees the safety of detainees in accordance
with the provisions of Article 61, by according the Military Prosecution Bureau the power to
inspect military prisons and places of military detention, and to monitor the conditions of
detainees and their safety.

The most important development is the incorporation of the international humanitarian
law principles in the work of the armed forces. In particular, Article 153 (1) provides for




crimes which parallel the internationally defined crime of genocide. In particular, a sentence
of imprisonment up to 20 years is provided for an individual who:

a) commits, attempts to instigates the commission of an offence or offences of murder
of an individual, or individuals of a national, ethnic, racial or religious group, in such
capacity thereof, with intent to partially, or totally exterminate, or destroy the same
within the context of a clear methodological context does any of the following acts:
i) tortures, causes hurt, mutilation or grievous physical, or mental injury to
individuals of such group;

ii) intentionally subjects such group to conditions of livelihood, with intent to
destroy them totally or partially;

iii) imposes any measures to prevent such group from propagation;

iv) forcefully transfers the children of such group, to another group.

War crimes are also criminalised. Specifically, it has stipulated that, subject to the
provisions of the 1991 Criminal Act a sentence not to exceed ten years for “whoever
commits, within the framework of a methodical direct and widespread attack, directed
against civilians" (Article 153(2)). Other elements of war crimes are also incorporated,
specifically offences against persons enjoying special protection (Article 154); attacks against
civilians (Article 155); molestation of humanitarian and international bodies (Article 156);
treachery and misuse of the flag of truce, insignias or uniforms of the enemy (Article 157);
molestation of protected estates (Article 158); threatening and displacement of the
populace (Article 159); compelling subjects of the enemy to fight (Article 160); use of legally
prohibited weapons (Article 161); harming the environment (Article 162) and offences
against prisoners of war (Article 163).

While the recognition and inclusion of international crimes and standards in the Act is a
positive step forward, its potential for addressing the commission of such crimes is severely
undermined by the operational elements of the Act. In particular, the Act gives the military
justice system exclusive competence to hear cases, and still includes immunities for
prosecution undermining the potential for comprehensive and aggressive prosecutions.

Sudan Police Act (2008)

The Police Act of 2008 was another piece of legislation which was reviewed with the
intention of bringing it into conformity with the interim constitution and international
standards. As with the Armed Forces Act, the issue of immunities featured prominently in
discussions about the bill. Civil society organisations advocated for the repeal of immunities
in order to promote individual accountability. Unfortunately, the Police Act which was
passed in 2008 preserved these immunities and other problematic elements of the previous
law.

In particular, the following provisions raise continuing concern:

The Act stipulates that permission must be obtained before initiating criminal
proceedings against a police officer. Article 45.1 states that actions of the police
do not constitute crimes if they take place while he was performing his duties, or
as a result of official orders.

Article 45 (2) further prevents initiation of criminal proceedings against a
member of the police, if the Police Legal Affairs unit decides that the crime was




committed in the course of official duties. In this case, he should not be tried,
save for special permission issued by the Minister of the Interior or his delegate.
As is the case in the Armed Forces Act, the state becomes liable under the Act
for payment of diya in the event that such an obligation arises out of the
policeman's performance of his official duties. This provision discourages
individual responsibility for crimes, and may encourage members of the police
force to commit human rights violations.

The Act continues to distinguish police personnel by exempting them from
standing trial in ordinary judicial proceedings. It maintains that police courts
have jurisdiction in accordance with Article 46.1, which provides that with the
exception of " crimes of hudud” and gisas® law , the police’s courts shall be
tasked with entertaining actions or forbearances committed by any policeman
subject to this Act, and which constitute a crime under this Act or any other Act
if committed during the course of performing the official duty or by reason of
the same. The Minister or whom the same delegates may refer any criminal
action to any ordinary competent court where justice deems this necessary."
These courts are not subordinate to the judiciary. Article 55 stipulates that the
Director of the Legal Affairs Administration shall bear the responsibility of the
judicial and administrative supervision of the police courts.

In accordance with Article 55, the Director General of the Police is allowed to
request the file of any case before a summary or non-summary police court,
after the conclusion of investigations and before the verdict, and has the power
to issue a reasoned decision to stop the procedure. His decision is final and not
subject to appeal.

The Act is also notably silent on the subject of custodial safeguards for the rights of
detainees and their safety. No protection mechanisms are mentioned and no safeguards are
articulated. It does, however, deal with escape attempts.

Overall, therefore, the Act is problematic in the sense that it focuses on preserving
immunities and not on adopting human right respecting mechanisms for policing. In
addition, provisions with regard to immunities are in conflict with Sudan’s obligations under
international law to promptly investigate, prosecute and punish certain international crimes
(for more detailed analysis of this point, see Redress and the Khartoum Centre for Human
Rights and Environmental Development, “Briefing Note on Section 45 (1) of the Draft Police
Forces Bill,” May 2008). To the extent that these provisions are in conflict with international
law, they are also inconsistent with the interim constitution.

Press and Publication Act (2009)

In its eighth session, on 8 June 2009, the National Assembly passed the Press and
Publication Act of 2009. Despite the storm of objections that followed the announcement of
the first draft bill, many aspects were still included and remained in the version which was
ultimately passed. The Act is far from reflecting the scope of rights enshrined within the
interim constitution.

! A hudud offence is defined in the 1991 Criminal Act as “the offences of drinking alcohol,
apostasty (ridda), adultery (zina), defamation of unchastity (quazf), armed robbery (haraba) and
capital theft” (1991 Criminal Act, art. 3).

2 “Qjsas is the punishment of an intending offender with the same offensive act he has
committed” (1991 Criminal Act, art. 28 (1)).
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The Act is mute on the issue of pre-print censorship, which was arguably the most
important to securing the freedom of association and expression in Sudan’s press. It has
retained the Council of Press and Publications, whose composition is made up of 40% of
members who are appointed by the President of Sudan in accordance with the provisions of
Article 10. Article 10 stipulates that “the President constitutes the council provided that it is
representative of journalists, publishers, printing houses, distributors, national figures,
women with recognition to the multiplicity of Sudanese society; the council shall be under
the supervision of the Presidency; the Presidency may inform the council of the official
policies of the state in relation to the journalistic profession.”

The Act grants the Council the power to license newspapers in accordance with Article
22. The Act also requires newspapers and other publications to deposit a sum determined by
the Council into an independent bank account.

The Council also has the power to impose sentences against newspapers, including the
suspension of newspaper publication for three days. The Act does not explicitly bar preprint
censorship, but contains broad exceptions that authorities can use to justify any censorship.
It confirms that the press works “freely and independently in accordance with the
constitution and the law with consideration to public interest, rights and privacies of the
others and without prejudice to public morality,” and “no restrictions will be imposed on
freedom of press except what is envisaged by law in relation to the protection of the
national security, order, and public health; newspapers shall not be confiscated, its offices
will not be shut, and journalists and publishers shall not be detained for exercising their
profession except in accordance with the law.” This language opens the door for corruption
in practice by asserting that these actions may be appropriate in some circumstances. In
particular, the application of exceptions is problematic in that the scope for its application is
vague and imprecise. In practice, similar provisions have been interpreted in such a way as
to grant government authorities broad discretion. In addition, the new law does not remove
the power of intelligence services (the NISS) to censor papers ahead of publication under
Sudan’s National Security Act.

The Act has also retained the special courts for the press, in accordance with Article 34.
These courts have wide discretionary powers in passing sentences. They have the power to
impose fines of any amount in accordance with Article 35, sidestepping a particularly
controversial provision in the draft bill which would have provided for fines of 50,000
Sudanese pounds (US $25,000). These types of sentences are known as “indirect
imprisonment”, because the fine could be very high and lead to imprisonment for failure to
pay. The courts also have the power to stop the newspapers indefinitely and ban print
houses from press work, suspend the editors, the publisher or the journalist who committed
the misdemeanour for a period determined by court, and cancel or suspend press
registration.

Under the new press law, the press council is invested with the authority to close down
newspapers for three days. However, the courts have broad discretion in imposing penalties
and may order closure for a longer period, not subject to any legal limitations. This provision
fails to provide adequate guidance to the judiciary and to place limits on judicial discretion.

This change in the law is set against a recent history in which freedom of expression has
been systematically violated. The patterns of these violations have been set out in greater
detail in the African Centre for Justice and Peace Studies, "An Opening for Freedom of
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Expression of Shifting Tactics? Freedom of Press and Freedom of Expression in Sudan,"
released in October 2009. A more detailed analysis of the Press Act is forthcoming.

National Election Act (2008)

On 7 July 2008 and in its sixth session, the national assembly passed the National
Election Act of 2008. The law is tasked with managing the first democratic public elections in
23 years, currently scheduled to take place in 2010. The 2005 Comprehensive Peace
Agreement had stipulated that elections should be held before the end of 2009. In keeping
with that timeline, therefore, the Act itself should have been drafted and passed in January
2007. However, it was delayed for two and a half years. The election of the President of the
Republic, the President of South Sudan, governors and members of state councils, etc., are
to be held as provided for by the National Election Act. The ballot is to include 12 candidates
in the South, and eight in the North.

The Elections Act incorporates the system of proportional representation as well as the
system of direct representation. Direct representation will take 60% of geographical seats
(270 constituencies out of the 450) and the proportional representation will take 40% (68
constituencies). 25% of seats should be allocated to women (112 constituencies out of the
450). Women'’s Rights groups are calling for increasing the percentage to 50% of the seats.

A number of criticisms of the Act have been put forward. First, the appointment of the
Election Commission by the President, who is also standing for election as a candidate, may
compromise their independence. The First Vice President may raise objections to the
appointment of officials to the Commission but may not suggest alternatives in accordance
with Article 6 (1). Officials must also be approved by two thirds of the members of the
National Assembly, taking into account the need to include women and civil society groups.

In accordance with Article 6 (2), Commission members should be “independent,
competent, non-partisan, and impartial”. However, their appointment by the President of
Sudan may cast doubt on this impartiality. In a paper entitled The Problems of Holding
Elections, Dr. Omar el-Garray wrote that “the section has already been violated before the
commencing of elections, we find that in some regions the chair of the election commission
is the deputy Governor and the representative of the ruling National Congress Party in the
area!! This has happened in Southern Darfur and Nile State”. Various political parties also
voiced their disappointment in a memorandum submitted to the authorities.

Another key concern in relation to the impartiality of the commissioners relates to the
broad powers invested in the Commission. The Commission has the power to name the
committees responsible for supervising elections and the referendum at the regional and
state levels.?

The act empowers local committees or the native or traditional administrative
authorities to authenticate personal identification documents for voters in accordance with
Article 22(b). These authorities are not bound by the provisions and regulations of the Act
and may not be qualified to play this role. In addition, there are insufficient guarantees in
the law to ensure that these committees will operate in an impartial manner and to prevent
fraud.

* National Election Act, art. 18 (1) and (3).




The Commission has been granted absolute powers to postpone the election in
accordance with Article 27, which stipulates: “The Commission may postpone the elections
... by a decision made thereby if it becomes impossible to conduct the election by reason of
the proved presence of an imminent danger that may threaten the entire country, Southern
Sudan or any state, or part thereof, or in case of declaration of a state of emergency
according to Article 210 of the Constitution in all the country, Southern Sudan or any state,
or part thereof, provided that the Commission shall fix a new date for elections, as soon as
possible, which shall not exceed sixty days from the original date established for such
elections.”

In practice, the Commission has exploited these powers in excess of the limits prescribed
by the law. The elections were supposed to take place in July 2009 and the Commission
postponed it first to February 2010, imposing a delay five months longer than that allowed
under the provisions of the Act. It has since been postponed a second time to April 2010.
The Act says that postponement should not exceed sixty days. There have been further
indications that additional delays may be imposed. The Chair of Commission, Mr. Abel Alier,
stated that, “there is no security in Darfur and elections cannot be held in a situation of

insecurity”.*

Regarding the observation of the elections, the Act empowers the Commission to
accredit national and international observers and to revoke such accreditation. Article 106
(1) stipulates that “[t]he Commission, with the consensus of the members, may revoke the
confirmation of the national or international observers at any time if it is satisfied that they
have committed any act in breach of this Act and the Rules.” In addition, the chief of the
polling centre has the power to exclude any person for any reason. Article 76 (4) reads:

The chief of the polling centre shall have the right to order the expulsion of any
person whenever she or he contravenes the provisions of this Act or the Rules or
commit any act that hinders the sorting and counting process.

Such provisions will seriously hinder the prospects for credible and comprehensive
monitoring.

Conclusion

As the five Acts discussed above show, there is a long way to go in ensuring legislative
reform in accordance with the provisions of the CPA and the interim constitution. Not only
have key pieces of legislation, such as the Security Forces Act, not yet been reviewed, but
critical gaps remain even in that legislation which has already been reviewed and revised. In
this context, the government retains wide scope to manipulate and frustrate the democratic
transformation and to hinder the implementation of the CPA. The revision of such laws
should be an area of renewed focus.

Analysing Freedom of Expression in Sudan

On 27 September 2009, Sudanese President Omar Al-Bashir announced that he would
order the national security services to suspend pre-publication censorship in the country.

* Alshafa, 17 June 2009.




Under the pre-publication censorship procedures, national security officers had arrived
nightly in the offices of newspapers and other publications in Sudan, demanding access to all
materials to be printed and reviewing it in detail. Any articles or parts thereof which were
deemed to be problematic would be ordered removed. Newspaper editors have had
considerable difficulty in replacing removed material at short notice. In certain cases, the
volume of material was so great that the entire edition had to be cancelled.

On 19 October, the African Centre for Justice and Peace Studies released a report, "An
Opening for Freedom of Expression of Shifting Tactics? Freedom of Press and Freedom of
Expression in Sudan," detailing the ways in which pre-publication censorship was used to
curb discussion of sensitive topics such as elections, the situation in Darfur and corruption.

Among the incidents described in the report, on 10 February 2009 security services
censored 16 articles in Al Midan newspaper, including a number of editorials, which
prevented the publication of the paper on that occasion. This is only one of a series of such
incidents documented in the report, including 11 closures of the newspaper Ajras Alhurria
and other incidents targeting Al Alakhbar and Al-Midan.

In addition to incidents of censorship against these papers, a number of incidents which
targeted particular journalists were noted in the report, including the arrests of Zuheir
Lateef, who was employed by the Arabic Service of France-24 and Al-Hayat newspaper and
Hiba Ali, a Canadian journalist.

Ultimately, the paper points out that although the president's declaration of the end of
pre-publication censorship is a positive one, there are a number of other tools at the
government's disposal to limit freedom of expression. Indeed, the High Court had recently
ruled that the national security's pre-publication censorship was, in fact, in compliance with
the constitution - meaning that although the tactic has been temporarily suspended, there is
no legal protection or guarantee that the practice will not be resumed. In addition, the new
press and publications law provides for a number of sanctions against journalists, including
suspension on publication for three days to be imposed by the press and publications council
without judicial order and the possibility of stronger penalties through judicial order.

In this context, the progress was marked with cautious optimism and although freedom

may increase it was noted that public debate of truly sensitive topics, such as elections,
Darfur and the International Criminal Court, remains unlikely.

Monitoring Report

Overview

In the reporting period (August and September 2009), there was an increased sense of
urgency related to the shortening window for implementation of the CPA. The elections,
currently scheduled for April 2010, are garnering increasing national attention.

In terms of the violations of human rights noted in this period, a number of general
patterns can be noted. First, there was significant insecurity and violence, with large scale
inter-ethnic violence claiming the lives of thousands in Jonglei state in Southern Sudan and
renewed offensives in Darfur targeting more than a dozen villages in the Korma area.

At the same time, however, on the ground in Darfur there have been a number of
reports of displaced persons returning home. For example, the United Nations - African
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Union joint mission in Darfur (UNAMID) conducted a mission to Adwa village about 40
kilometres north of Nyala on 24 June. The local government of Sudan police commander
confirmed that about 356 people had returned. In West Darfur, the deputy chief of UNAMID
visited the village of Seraf Jidad, to observe the reported return of more than 2,000 families
over the previous two months. He emphasised UNAMID commitment to assist the
returnees. In North Darfur, UNAMID conducted a similar visit to the village of Masri, where
members of the Ereigat ethnic group have reportedly been returning.

Second, the pattern of pressuring civil society, and in particular Darfuri leaders and
activists continued. The arrests of activists in Abu Shouk camp in the aftermath of the killing
of a local Omda and the arrest in Khartoum of a Darfuri activist, Abdelmageed Salih, are
prominent examples. These incidents will undoubtedly have a chilling effect on civil society
generally, and will present serious challenges to efforts to coordinate civil society
engagement in Darfuri peace talks.

Political Developments

On the political plane, there has been a significant shuffle within the ranks of the
National Congress Party, as Salah Gosh has been removed as the head of security and moved
into a post of presidential adviser. There has been considerable speculation about the
reasons for, and implications of, the shift.

Another notable shift has occurred in American policy. In particular, the Special Envoy
appointed by the Obama administration, Scott Gration, has taken a stance which focuses on
engagement, replacing a more confrontational stance taken by the Bush administration. This
strategy of engagement seems to have been reinforced by the outcomes of the US
government’s Sudan policy review, the results of which were presented on 19 October. A
fuller analysis of the policy is forthcoming.

Another critical development at the policy level has been the completion of the report of
the high level panel mandated by the African Union to deal with questions of peace and
justice in Darfur headed by former South African President Thabo Mbeki. The panel report
will be presented to the AU Peace and Security Council on 29 October, and a fuller analysis
will be presented in the next monitor.

In regards to UNAMID, it should be noted that in August 2009, a gender crimes special
investigation unit was created within the police unit to monitor and report on crimes against
women and children. On 1 September 2009, Lieutenant General Patrick Nyamvumba took
command of UNAMID in Darfur. Nyamvumba had previously served as Chief Logistics Officer
in the Rwandan army.

Update on the Case of Lubna Hussein

On 28 July 2009 at 10:30 AM, the North Khartoum court headed by Judge Modathir
Alrasheed started the first hearing of the case submitted by the public order police in
Khartoum against the Journalist Lubna Ahmed Hussein under Article 152 of the Sudanese
Criminal Act 1991. The charges emanated from Ms. Hussein’s arrest in a Khartoum
restaurant for wearing trousers, which were deemed to offend public sensibilities.

A group of Sudanese lawyers headed by Mr. Nabil Adieb and Galal Alsied were present
as defence council. In addition, the legal adviser of the United Nations Mission in Sudan
(UNMIS) was present because Ms. Hussein had been employed there. Mr. Khalid Hassan and
Misra Muhi Aldeen were present as prosecution on behalf of the Minister of Justice.

The UNMIS adviser submitted an application before the court during the hearing
requesting that all charges be dropped on the basis of an agreement between the UN and
Sudan government on immunities for mission staff. Ms. Hussein herself, however, objected
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to this motion and requested that the trial continue. The Court postponed the trial until 4
August to consider Ms. Hussein's request.

On 4 August Ms. Hussein's trial was adjourned again as the judge sought clarification of
her possible immunity due to employment with the UN. Many lawyers, journalists, and civil
society activists gathered outside the court room. The case, and Ms. Hussein’s brave stand,
provides an opportunity to challenge the public order act and the criminal law. Some lawyers
were prevented by court police from entering the court room. One of them, Manal Awad
Khogali, was struck in the face and barred, despite the fact that she was a member of Ms.
Hussein's defence team.

On 7 September, the Khartoum North Court convicted Ms. Hussein. She was sentenced
to a fine of 500 Sudanese pounds (USD $250) or one month in prison. Ms. Hussein refused to
pay the fine, preferring to be jailed instead. Highlighting due process concerns, the court
prevented Ms. Hussein's lawyers from presenting their defence or bringing witnesses. Ms.
Hussein spent one night in prison and was freed the next day after the journalists union, a
governmental body, paid the fine on her behalf.

For more information on the background of this case, please see, the African Centre for
Justice and Peace Studies, Sudan Human Rights Monitor, Issue 2.

Arbitrary Arrest and Ill-Treatment

A number of IDP leaders have been arrested since 2 August 2009 from camps in North
Darfur. These arrests include:

Yahiya Omar Mosa, from the Jabal Ci area, arrested 2 August in Abu Shouk
camp;

Numiery Mohamed Khamis, from the Jabal Ci area, arrested 1 August in Abu
Shouk camp;

Jabir Hamid AbdImula, from the Jabal Ci area, arrested 2 August in Abu Shouk
camp;

Abdall Adam Ahmed, from the Jabal Ci area, arrested 3 August in Abu Shouk
camp;

Mohamed Adam Haroun, from the Jabal Ci area, arrested 4 August in Abu Shouk
camp;

Omda Adam Haroun, from the Rokiro region, arrested 5 August in Abu Shouk
camp;

Mohamed Adam Ali, from the Korma area, arrested 5 August in Al Salaam camp;
Hafiz Edries Eldouma, from the Korma area, arrested 8 August in Al Salaam
camp;

Mr. Adam Yahyia Daw Albeit - Al Salaam Camp

Mr. Abu Albashar Ali Ahmed - Al Salaam Camp

Mr. Adam Hassan - Al Salaam Camp

Hafiz Idris Aldouma - Al Salaam Camp

Omda Hussien Eshag Sajo was arrested by the national security on 3 August. He is the
head of omdas in Abu Shouk IDP camp, and had been shot last year inside the camp in an
incident which claimed the life of Omda Hagar. Omda Sago had also been arrested along
with 16 IDPs last year and held for several days (under the declaration of emergency in
North Darfur) after two policemen had been injured inside the camp. The case was referred
to the constitutional court by lawyer Mohamed Almhjoub and dropped last May.

In addition, a number of people have been arrested in Al Fashir in North Darfur:
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Abd Alraziq Abd alla

Abd Alla Adam Ahmed

Ms Zahara Abd Alrahman Musa
Nimiri Khamis Taha

Ilhag Hassan Idris

Adam Hassan Haroun

Yahya Omer Musa

Abd Alla Abd Alla

Mohamed Adam Haroun Nour
Ahmed Suilman

Mohamed Suilman

Ishag Ismeil

Abd Alhamid Mohamed Yousif
Abd Alla Adam Najeeb.

None were charged, nor were they allowed access to family or lawyers. They are believed to
be held under the national security law.

The following people have been arrested by the NISS in South Darfur:

Alfadil Mohamed Ahmed Alnour a teacher from the Kuria district and member of
the Malia ethnic group, 45, was arrested by the NISS on 6 August 2009. Alnour
was affiliated with the SPLM;

Abdurrahman Abdullah Alduma, 50, and engineer from Nyala was arrested by
the NISS on 6 August;

Adam Mohammed Dfaalla, 56, a teacher, was arrested in Nyala

Salih Tring Aliyo, 38, a Dinka affiliated with the SPLM from Belail in South Darfur
was arrested on 7 August.

On 8 August, NISS agents went to the home of Hafiz Edris Eldouma in Abu Shouk camp in
North Darfur. He was not in, so security agents held his two children, aged 14 and 17,
releasing them only when Hafiz reported to the El Fashir police station.

Mohammed Jafar was arrested after the killing of Omda Omar Eshag Saroukh on 1
August. He had worked as a guard with the UNAMID mission and lived in Abu Shouk IDP
camp where he was very active. He was charged with the killing of the Omda under Article
130 of the Sudanese Penal Code. On 19 August, Mohamed Jafar was released on bail. A
number of others charged in relation to the same incident are still in detention and the case
is pending. The investigation of the killing of the Omda has been exploited to serve the
political purposes of the NCP, in this case the suppression of independent elements within
the camp. Indeed, many of those detained were not even questioned about the killing of the
Omda, but were rather questioned about issues of political concern inside the camps,
specifically the issue of return. Many of those arrested had been active in campaigns against
government efforts to return IDPs to designated areas.

On 1 October, the attorney general of North Darfur issued an order for the release of
several detainees:

Adam Yahia Dawalbiet
Hafiz Edris Elduma
Mohamed Adam Ali
Omda Adam Haroun
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Zahra Abdrhman Musa

They were, however, immediately rearrested by the national security and transferred to
Slalla Prison.

Seven Darfuris arrested by the NISS last April and held in Dabak prison have now
reportedly been transferred to Kober prison. The Darfuris, who are members of the United
Popular Front (UPF), have yet to be charged with a recognisable criminal offence or allowed
to have access to their lawyers. Some, however, have reportedly had access to their families
since the move to Kober. The detainees are:

1- Hamid Mohammed Hamid, University of Juba, 21, faculty of law

2- Abdel Al Monaim Abdel al Mola Isaa, Khartoum University, 25, faculty of science
3- Taha Ahmed Zakria, Sudan University, 23, faculty of engineering

4- Abd Alsalam Elshiehk Ahmed, 27, graduated

5- Mustafa Sharief Mohamed, 27, Khartoum University

6- lbrahim Abaker Ibrahim,25, graduated

7- Alghali Ibrahim, University of Juba, 26

On 29 August, NISS agents arrested Abd Almageed Salih, a Darfuri activist, on a street in
Khartoum. Since then he has remained in custody at Kober prison and has not been charged
or allowed to have access to lawyers. His cousin has been allowed to visit him.

Two youths from Warap state in southern Sudan reported that they had had their
mouths burned by a local district commissioner in the Rumbek North area of Lakes State on
1 September. They youth alleged that they were intercepted on the way to tell relatives
about an attack being organised by youth in Warap State.’

On 13 September, Awatef Ahned Ishag, 27, a Zaghawa women's rights activist and editor
of the local Elrhiel local newspaper, was questioned by the NISS in El Fashir from 3:00PM-
5:00PM. The questioning focused on her relationship with international organisations, her
activities for the promotion of human rights, Radio Dabanga, and the funding of her
activities. The NISS ordered her to report back to the security offices on 16 September. On
15 September, officials searched her home and took away her laptop. According to her
statement, there were no illegal materials on the computer. NISS has since returned the
laptop and ordered her not to leave El Fashir without NISS permission.

On 27 September, Awatif Ahmed Eshag, 27, was questioned by the NISS in El Fashir. The
investigation started at 12:00 PM and continued until 4:00 PM. She was asked about the
names of some of the IDPs she had worked with inside the camp. Other questions related to
her relationship with Radio Dabanga. They ordered her to bring her passport, which she had
left in Khartoum. NISS ordered her to produce it as soon as possible.

On 1 October, the NISS in Alhasahisa Town in central Sudan, 60 miles south of Khartoum,
arrested two Darfuri students, Jalaleddin Alsadiq Mohamed Ali and Yousif Haroun Yousif.
The two students were arrested from their home in a Fur neighbourhood in Alhasahisa
town. The arrests came after the two students participated in a debate corner (a tradition at
Sudanese Universities where students debate political issues) at the faculty of education.
The two students belong to the Fur tribe and the Popular United Front, a Darfurian students'
movement. They are regular speakers on behalf of the Popular United Front.

On 22 October, the Darfur Bar Association asserted that five Darfurian students had
been arrested on 18 October and taken to an unknown location where their families, friends
and colleagues had been denied access. The students were:

1- Amin Dawad Nimir

>"No law in Lakes state, say torture victims," Sudan Tribune, 1 October 2009.
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2- Adam Abakar Ahmed

3- Mustafa Mohamed Mustafa
4- Altaib Mohamed Salih

5- Nasradien Hassan Alnur

6- Suliman Ismaiel

Deaths in Police Custody

On 21 September 2009, a group of military intelligence personnel in a Land Cruiser
stopped two IDPs in the market in Kass town. Both men were beaten and one, Musa
Mohamed Abdalla, 19, was stabbed in the head and the chest by a military officer. He died
at the scene. The other man, Mohamed Zakria, 19, was then arrested, handcuffed and
shackled, and taken to unknown place. Both men belong to Fur ethnic group and had been
displaced recently from their village to an IDP camp near Kass Town.

Security Concerns

In the morning of 1 August, GOS police and NISS entered the market in Abu Shouk IDP
camp in North Darfur and conducted an intensive public search. Prior to the search, there
had been tensions among IDPs and the soldiers. Some IDP leaders, including the Omda Omar
Eshag Saroukh, 65, were part of the committee established by the GOS to conduct the
search.

At 12:30 PM Omda Saroukh was killed along with his wife, Murra Abdelrahman Abdalla,
28. The killing marked the beginning of a campaign by national security and police against
IDP leaders.

On 2 August, at least 185 people were killed when armed members of the Murle ethnic
group overran a group of Lou Nuer as they were fishing in the Geni river, in Jonglei state in
southern Sudan. The group had had the protection of about a dozen southern Sudanese
soldiers, but these were quickly overpowered by hundreds of armed attackers. This was just
the latest in a series of violent conflict between these two groups which had claimed more
than a 1,000 lives in March and April of this year.°

On 12 August, UNMIS warned that violence in Southern Sudan was undermining the
humanitarian situation in the region. They noted that in addition to the inter-tribal violence
noted above, the continued activity of the Lord's Resistance Army (LRA) was a serious
concern. The mission noted that 181 people had been killed in such attacks and that more
than 200,000 had been displaced since late 2008.’

On 29 August, two civilian members of the UNAMID mission were abducted at gunpoint
near El Geneina. They have yet to be released.

On 17 and 18 of September 2009, government of Sudan military with about 120 vehicles
and supported by group armed militia, attacked the Korma area in North Darfur, about 60
km west of El Fashir. The following villages were targeted:

(South Korma)
1-Kaela

2-Amar Gadeed
3-Taba Togo
4-Um Tashrpoh
5-Trfona

® See Human Rights Watch, "End Violence in Jongelei State," 11 August 2009.
""Humanitarian Challenges in Southern Sudan," UNMIS, 12 August 2009.
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6-Towo

(West Korma)
1-Hashnita
2-Kondgo
3-Um Ayalla

(Northeast Korma)
1-Salbona

2-Um Barbi

3-Dalil

4- Degais

5- Fashar

6- Gafafeel

7- Um Katreara

At least 16 people were killed, including 5 women. One man, Ibrahim Abdallah Adam
(Ibrahim Nigeal), was killed in his home. Seven people were reported missing in the
aftermath of the attacks and 1400 sheep and goats had been taken. An estimated 5,000 may
have been displaced, according to IDP sources.® Following the attacks, UN Secretary General
Ban Ki-moon called on "on all parties to use restraint, renew their commitment to an
immediate and unconditional ceasefire, and redouble their efforts to reach a political
settlement of the conflict in Darfur."

On 23 September, the World Food Programme suspended humanitarian activities in the
Adilla area of South Darfur following the carjacking of two of its trucks in the area.™

On 28 September, one UNAMID peacekeeper was killed and two were injured by
gunmen in El Geneina."!

On 19 October, two staff members of the Irish aid agency GOAL were released after
being held since 2 July.

The Death Penalty and Unfair Trials

On 6 July 2009, six young men and a child belonging to the Fur ethnic group in South
Darfur were charged with crimes against the state under Articles 51 (waging war against the
state) and 52 (dealing with an enemy state) of the 1991 Criminal Act. Both charges carry the
death penalty. Military intelligence has accused them of being members of a rebel group and
supporting Abdelwahid Al Nour in South Darfur. The six men were first kept in detention
incommunicado in Nyala where they were reportedly tortured. Later, they were transferred
to the central police station in Nyala.

A specialised court was due to begin hearing their case on 13 September 2009. The six
men are:

1- Hassan Abu Bakar Omar — 21
2- Salih Adam Osman—21

8 "UN chief calls on Darfur parties to show restrain," Sudan Tribune, 23 September 2009.

° "Renewed Fighting in Darfur Sparks Deep Concern from Secretary General, " UN News Centre,
23 September 2009.

10 myEp suspends humanitarian activities in South Darfur locality," Sudan Tribune, 24 September
2009.

" "UNAMID condemns attack on convoy causing death of peacekeeper," UNAMID, 29 September
20009.
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3- Mohamed Abu Bakar Omar — 17
4- Mohamed Toum Suliman — 23
5- Musa Abkar Abd Alla - 23

6- Zakaria Mohamed Abd All - 21

On 15 September, Aldouma Ismail Omar, 23, was arrested in Nyala and charged alongside
the above group. The charges have since been dropped.

The trials of the suspected Justice and Equality Movement members who allegedly
participated in the Omdurman attack last year continued in this period. The suspects are
being held in inhumane conditions and many have been tortured, according to the rebel
group and Amnesty International. No decisions have been issued on the appeals filed by the
lawyers last year.

Freedom of Expression

On 7 September, there was a peaceful rally organized by women from civil society
organizations, activists and political parties, outside Khartoum North Court building where
Lubna Hussein was being tried (see above for a fuller description of this case) protesting laws
that violate women's rights and specifically the public order provisions in Articles 151 and
152 of the Sudanese Criminal Code. The police arrested more than 48 woman activists. They
were charged with creating a nuisance and disturbing the public order under Article 77 of
the Criminal Code. At least four women, listed below, were beaten:

1- Manal Awad Khogali
2- Shadia Abd Al Monim
3- Amira Osman

4- Naglaa El Mahi

Manal Awad Khogali was beaten inside the court building as she attempted to enter. Three
were severely injured.

On 7 September, the NISS suspended a press conference by opposition parties at Tyba
Hall on the grounds that the organizers did not have prior permission. Similarly, on 8
September, the NISS suspended a celebration organised by the NGO Asmaa marking the
international day for the elimination of illiteracy at Shargh hall, also because they do not
have prior permission.

On 9 September, Al Sudani newspaper was suspended by NISS.

On 10 September, the constitutional court asserted that the censorship practiced by
NISS on the daily newspapers does not violate constitutional protections of freedom of
expression.

On 10 September, nurses and doctors of a Juba hospital were beaten by police forces
following a one day strike protesting bad working conditions in Southern Sudan, particularly
payment of incentives that have now been delayed for a nine months."

On 15 September, the press council, journalist union and editors from some newspapers
signed a code of conduct, which included many repressive provisions. Subsequently, on 26
September, Sudanese president Al-Bashir lifted the restriction on freedom of expression,
and stopped pre-publication censorship of newspapers by the NISS. At the same time, he
asserted freedom would not be unlimited and warned against crossing an unspecified red
line.

2 “Juba hospital demands an apology from South Sudan Police,” Sudan Tribune, 14 September
2009.
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